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The phrase "terms and conditions of professional service" has caused the most difficulty in 

resolving negotiability disputes. This difficulty is further complicated by the statutorily specified 

management prerogatives found in K.S.A. 72-5423(a): 

"Nothing in this act. .. shall be construed to change or affect any right or duty conferred 
or imposed by law upon any board of education ... " 

This reservation creates, in some instances, an overlap problem. By this is meant a given subject is 

arguably both a term and condition of employment and a prerogative which should be reserved to 

management. As the Illinois court noted in Decatur Bd. of Ed. v. Ed. Labor Bd., 536N.E.2d 743 (Ill. 

App. 4 Dist. 1989): 

"Too many factors in school operations overlap, requiring a method for deciding 
between managerial exclusivity and employee participation through bargaining." 

The difficulty of making bright-line distinctions between mandatory and non-mandatory sub-

jects of negotiation was acknowledged bytheFloridaPublic Employee Relations Commission in Duval 

Teachers United v. Duval County School Board, (quoted in 19 STETSON L. REv., The Good Faith 

Obligation in Public Sector Bargaining- Uses and Limits of the Private Sector Model, p. 511 (1990)): 

"Conceptually, the scope of bargaining can be viewed as a continuum. The 
management rights of a public employer ... are at one pole; the bargaining rights of the 
employees ... are at the other. Each proposed provision for the collective bargaining 
agreement falls somewhere along that continuum. At some point in the negotiating 
process it will be determined that the employer has an absolute obligation to negotiate 
regarding certain proposals. By the same standard, at some point in the negotiating 
process it will be determined that the employer's discretion in respect to certain 
proposals is beyond question." 

Two standards have been developed to resolve this conflict. The overlap problem has been 

attacked by classifYing a subject as mandatory if it is significantly related to wages, hours, and other 

35 



• 

• 

Initial Order, Wallace County Teachers Association v. Unified School District No. 241, Wallace County, 
KS, Case No. 72-CAE-6-2004 

terms and conditions of employment. Fibreboard Paper Prods. Corp v. NLRB, 379 U.S. 223 (1964). 

As stated by the Court in City of Orlando v. Florida PERC, 435 So.2d 275 (5th DCA Fla. 1983): 

"[I]n determining whether a matter should be deemed a mandatory bargaining subject, 
the courts ... have recognized a legal distinction between those subjects which have a 
material or significant impact upon wages, hours, or other conditions of employment, 
and those which are only indirectly, incidentally, orremotely related to those subjects .. 
. . [S)ince practically every managerial decision has some impact on wages, hours, or 
other conditions of employment, the determination of which decisions are mandatory 
bargaining subjects must depend upon whether a given subject has a significant or 
material relationship to wages, hours, or other conditions of employment." 

Id. at 278-279. 

Under the "significantly related" test the focus of the inquiry is upon the conditions of 

employment and the extent to which changes to a disputed subject affect a mandatory term and 

condition of employment. This standard has been criticized because it does not properly recognize 

the competing interests of the public employer and employee, while giving undue weight to 

conditions of employment. As the court observed in Decatur Bd. of Ed. v. Ed. Labor Bd .. , 536 

N.E.2d 743 (Ill.App. 4th Dist. 1989): 

"Almost every policy decision made by a school district could be said to have a direct 
effect or, at a minimum, an 'impact' on conditions of employment." Id., p. 745. 

The second test to emerge that addresses the overlap problem is the balancing test which 

measures the interests of the public employer and employees. This is the approach favored by most 

courts and labor boards. See e.g. First Nat'/ Maintenance v. NLRB, 452 U.S. 666 (1981); see 

generally Annat. Bargainable or Negotiable Issues in State Public Employment Labor Relations, 84 
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A.L.R.3d 242 (1978). On the one side of the balance is the relationship the subject bears to wages, 

hours and working conditions (employee interest). On the other side is the extent to which the 

subject lies "at the core of entrepreneurial control" or is a management prerogative. Spokane Educ. 

Ass'n v. Barnes, 517 P.2d 1362 (quoting Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S. 203, 

222-213 (1964). Where a subject both relates to conditions of employment and is a managerial 

prerogative, the focus of inquiry is to determine which of these characteristics predominates. Local 

1052 v. Public Emp. Rel. Com'n, 778 P.2d 32, 35 (Wash. 1989) .. 

The Penn,sylvania court in Dept. ofTransp. v. Labor Relations Bd., 543 A.2d 1255 (Pa. 1988) 

explained the balancing test in this manner: 

"[W]here an item of dispute is a matter of fundamental concern to employees' interest 
in wages, hours and other items and conditions of employment, it is not removed as a 
matter subject to good faith bargaining ... simply because it may touch upon basic 
policy. It is the duty of the Board in the first instance and the courts thereafter to 
determine whether the impact of the issue on the interest of the employee in wages, 
hours and terms and conditions of employment outweighs its probable effect on the 
basic policy of the system as a whole." Jd., pp. 1256-1257. 

The court concluded: 

"In striking this balance the paramount concern must be the public interest in 
providing for effective and efficient performance of the public service in question." 
!d., p. 1256. 

This approach was specifically adopted by the U.S. Court of Appeals for the District of 

Columbia in Newspaper Build of Greater Philadelphia, LocallO v. NLRB, 636 F.2d 550 (D.C. Cir. 

1980), and appears to be the appropriate test to give proper interpretation to the statutory provisions 

of the Kansas Professional Negotiations Act. Such determination is consistent with the philosophy 
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adopted by the Kansas appellate courts. In determining what areas are proper subjects for 

negotiation and agreement under the Professional Negotiations Act, the Kansas Supreme Court in 

National Education Association v. Board of Education, 212 Kan. 741 (1973) stated: 

"The key, as we see it, is how direct the impact of an issue is on the well-beingofthe 
individual teacher, as opposed to its effect on the operation of the school system as a 
whole." !d., p. 753. 

The court similarly adopted a balancing test to determine the negotiability of subjects uuder the 

Kansas Public Employer-Employee Relations Act. Kansas Bd. of Regents v. Pittsburg State Univ. 

Chap. ofK-NEA, 233 Kan. 801, Syl. ~7 (1983). 

The three-step balancing test adopted by the court in San Mateo City School Dist. v. PERB, 

663 P.2d 523 (Cal. 1983) is the appropriate test for application under the Kansas Professional 

Negotiations Act: 

"[A] subject is negotiable even though not specifically enumerated if (1) it is 
JogicaJiy and reasonably related to hours, wages or an enumerated term and condition 
of employment, (2) the subject is of such concern to both management and 
employees that conflict is likely to occur and that the mediatory influence of 
collective negotiations is the appropriate means of resolving the conflict, and (3) the 
employer's obligation to negotiate would not significantly abridge his freedom to 
exercise those managerial prerogatives (including matters of fundamental policy) 
essential to the achievement of the district's mission." !d., p. 528. 

The balancing test must be applied on a case-by case and item-by-item basis. Dept. of 

Transport. v. Labor Relations Bd., 543 A.2d 1255, 1257 (Pa. 1988). In the instant matter, however, 

such an analysis seems superfluous. The legislature has defined "terms and conditions of 

professional service" to encompass "salaries and wages, including pay for duties uuder supplemental 

contracts". K.S.A. 72-5413(1). If a topic is by statute made a part of the terms and conditions of 
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professional service, then a topic is bystatutemademandatorilynegotiable. NEA-Wichita v. US.D. 

No. 259, 234 Kan. 512, Syl, 5 (1983). Under K.S.A. 72-5413(1) pay for duties under supplemental 

contracts is a mandatorily negotiable topic. 

The Professional Negotiations Act places an obligation upon boards of education to meet and 

negotiate in good faith with their professional employees' exclusive representative regarding the 

terms and conditions of their employment. K.S.A. 72-5423(a). Under K.S.A. 72-5430(b)(5), it is a 

prohibited practice for a Board of Education willfully to refuse to negotiate in good faith with its 

professional employees' chosen bargaining representative. A well established labor law principle is 

that unilateral changes by an employer in terms and conditions of employment are prima facie 

violations of its professional employees' collective bargaining rights. NLRB v. Katz, 369 US., 736 

(1962), ("Katz"). It is also well settled, however, that a unilateral change is not per sea prohibited 

practice. As the court concluded inNLRB v. Cone Mills, Corp., 373 F.2d 595 (4th Cir. 1967): 

"Thus, we think it is incorrect to say that unilateral action is an unfair labor practice 
per se. See Cox, The Duty to Bargain in Good Faith, 71 Harv. L. Rev. 1401, 1423 
(1958). We think it more accurate to say that unilateral action may be sufficient, 
standing alone, to support a finding of refusal to bargain, but that it does not compel 
such a finding in disregard of the record as a whole. Usually, unilateral action is an 
unfair labor practice -- but not always." 

There are two underlying reasons for this position. First, because the duty to bargain exists 

only when the matter concerns a term and condition of employment, it is not unlawful for an 

employer to make unilateral changes when the subject is not a "mandatory'' bargaining item. Allied 

Chern. & Alkali Workers v. Pittsburg Plate Glass Co., 404 U.S. 159 (1971). Second, since only 
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unilateral changes are prohibited, an unfair labor practice will not lie if the "change" is consistent 

with the past practices of the parties. R. Gorman, Basic Text on Labor Law, 450-54 (1976). 

After a negotiated agreement has been reached between a Board of Education and the 

exclusive representative of professional employees pursuant to K.S.A. 72-5413 et seq., then during 

the time that agreement is in force, the Board of Education, acting unilaterally, may not make 

changes in items included in that agreement, Kinsley-Offerle NEA v. Unified School District No. 347, 

Kinsley, KS, 72CAE-5-1990, or changes in items which are mandatorily negotiable, but which were 

not noticed for negotiation by either party and which were neither discussed during negotiations nor 

included in the resulting agreement. NEA-Wichita v. US.D. 259,234 Kan. 512 (1983). 

Whether the unilateral change is viewed as beneficial or detrimental is irrelevant to the 

determination of whether there was a unilateral change in terms and conditions of employment. In 

School Bd. of Indian River County v. Indian River County Education Ass'n, Loca/3617, 373 So.2d 

412,414 (Fla. App. 1979) the court reasoned: 

"A unilateral increase in benefits could foreseeably do more to undermine the 
bargaining representative's status than would a decrease. As to this last sentence it is 
quite important that the bargaining representative maintain the confidence and 
respect of its members in order to adequately represent them. If it is best to have 
bargaining representatives then they should be as effective as possible to promote the 
good of the membership." 

Additionally, the Unites States Supreme Court explained in Katz, supra, 369 U.S. at 743, 

even in the absence of subjective bad faith, an employer's unilateral change of a term and condition 

of employment circumvents the statutory obligation to bargain collectively with the chosen 

representatives of his employees in much the same manner as a flat refusal to bargain. 
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The reason that unilateral action is prima facie unlawful is in the high degree of probability 

that it may frustrate a bargaining opportunity. Even if there has actually been a unilateral change in a 

term and condition of employment, the employer may successfully defend the action by 

demonstrating that there was not a bad faith refusal to bargain. As the court noted in Foley Educ. 

Ass'n v. Ind. Sch. Dist. No. 51,353 N.W.2d 917,921 (Minn. 1984): 

"The crucial inquiry in such event is whether the employer's .unilateral action 
deprived the union of its right to negotiate a subject ofmandatorybargainirig. Hence, 
if the record demonstrates either that the union was in fact given an opportunity to 
bargain on the subject or that the collective bargaining agreement authorized the 
change or that the union waived its right to bargain, courts will not find bad faith." 

An employer may not be charged with an unfair labor practice in absence of a demand for 

negotiation following the certified employees' organization's receipt of information of a planned 

change in a term or condition of employment. See Ogilvie v. Ind. Sch. Dist. No. 341, 329N.W.2d 

555 (Miun. 1983); NLRB v. Alva Allen Industries, Inc., 369 F.2d 310, 321 (8th Cir. 1966). The 

presumption that an employer's unilateral change in a term and condition of employment deprived 

the union of its right to bargain is rebutted when the union fails to request negotiation on the 

proposed change. Cone Mills, supra. 

A corollary to this rule is that a certified employees' organization's failure to demand 

negotiations regarding a change in a term or condition of employment will not constitute waiver of 

the right to negotiate unless the record shows that the employer gave both adequate and timely notice 

of its intended action. See Cone Mills, supra. And, while the notice given need not be formal, it 

41 



• 

• 

Initial Order, Wallace County Teachers Association v. Unified School District No. 241, Wallace County, 
KS, Case No. 72-CAE-6-2004 

must be sufficient under the circumstances to inform the union a decision has been made, or that one 

is imminent, and the specifics of the change, before that decision is implemented 

Respondent asserts that the Professional Negotiations Act does not require the Board of 

Education to negotiate with Petitioner over the student council sponsor's supplemental salary 

because the PNA does not apply to non-bargaining unit employees and the individual holding the 

supplemental for student council sponsor at the time of the actions here in question was a member of 

staff not included in Petitioner's bargaining unit. See generally, USD 241 Proposed Findings ofF act 

Proposed Conclusions of Law and Memorandum Brief in Support, CAE-72-6-2004, pp. 24-31. The 

PNA as a whole, according to Respondent, "do[ es] not require the Board to negotiate with the 

recognized professional employees organization's representative on terms and conditions of 

employment for anyone other than professional employees." Respondent misconstrues the Act's 

mandates by ignoring a critical fact. 

In the instant matter, any member of the bargaining unit can serve in the role of student 

council sponsor. Finding of Fact No. 28. Historically, both the Board and Petitioner have 

recognized and honored their statutory obligation to bargain with regard to supplemental salaries, 

including that for the student council sponsor position. Finding of Fact No. 22. For the time period 

here in dispute, the parties Memorandum of Agreement reflected that the student council sponsor 

supplemental contract called for payment of $357.50 for duties attendant to that function. !d. 

However, for whatever reason, the position was not filled by a certified staff member during the 

contract year 2003-2004 negotiations period, and apparently for some period of time precedent 
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thereto. See Findings ofF act Nos. 27-28. For two consecutive years, a member of the school district 

administration had encouraged the Board to increase the supplemental pay for student council 

sponsor, to reflect additional summer camp duties, but the Board did not notice up the issue for 

negotiations with Petitioner. Findings of Fact Nos. 23-24. Subsequently, the Board unilaterally 

increased the student council sponsor supplemental pay amount. Finding of Fact No. 25. 

The critical fact alluded to above as being ignored by Respondent's argument is that the 

student council sponsor duties are open to any member of Petitioner's bargaining unit. Assuming 

arguendo that it is not sufficient, as Respondent suggests, that supplemental pay is delineated by the 

Act as a mandatorily-negotiable term and condition of professional service, the fact that any member 

of the unit can serve as student council sponsor makes such pay a term and condition of service and 

mandatorily-negotiable by application of the balancing test set out above: Supplemental pay for any 

position open to members of the bargaining unit is logically and reasonably related to hours, wages 

or an enumerated term and condition of employment, the subject is of such concern to both 

management and employees that conflict is likely to occur and that the mediatory influence of 

collective negotiations is the appropriate means of resolving the conflict, and the employer's 

obligation to negotiate would not significantly abridge his freedom to exercise those managerial 

prerogatives, including matters of fundamental policy, essential to the achievement of the district's 

miSSIOn. 

As noted above, a unilateral change is not per se a prohibited practice for two reasons. First, 

the duty to bargain exists only when the matter concerns a term and condition of employment . 
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Therefore, it is not unlawful for an employer to make unilateral changes when the subject is not a 

"mandatory" bargaining item. As previously addressed, supplemental pay is a mandatorily 

negotiable item, even where, as here, the person holding the supplemental was not a unit member, 

because the duties can be held by unit members. Second, since only unilateral changes are 

prohibited, an unfair labor (prohibited) practice will not lie if the "change" is consistent with the past 

practices of the parties. Respondent makes just such an argument in the instant matter. 

Respondent urges that "the parties have a custom and practice of allowing the Board to 

determine supplemental salaries for Rule 10 employees." USD 241 Proposed Findings of Fact 

Proposed Conclusions of Law and Memorandum Brief in Support, CAE-72-6-2004, p. 31. 

"Once a custom and practice has been established the proper venue for change is the 
negotiations process, not a prohibited practice. The Board has determined the Stuco 
position salary at least two years in a row and the basketball salary prior to the Stuco 
position. There is no question of the past practice of detemining Rule 10 salaries. A 
past practice exempts the parties from the negotiations process on mandatory topics 
as long as the practice continues as it has in the instant case." 

/d., p. 32 (citing to Liberal-NEA v. U.S.D. No. 480, Case No. 72-CAE-8-1992 (March 5, 1993)). 

A past practice is a consistent prior course of conduct between the parties to a collective 

bargaining agreement that may assist in determining the parties' further relationship. Lindskog v. U.S. D. 

274, Case No. 72-CAE-6-1992, at syl. ~ 8 (December 11, 1992). In Lindskog the Kansas Secretary of 

Human Resources, applying the Kansas Professional Negotiations Act, recognized four situations in 

which evidence of past practices may be used to ascertain the parties' intentions. These four situations 

are: 
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"(1) To clarify ambiguous language; (2) to implement contract language which sets 
forth only a general rule; (3) to modify or amend apparently unambiguous language 
which has arguably been waived by the parties; and (4) to create or prove a separate, 
enforceable condition of employment which cannot be derived from the express 
language of the agreement." County of Allegheny v. Allegheny County Prison 
Employees Independent Union, 476 Pa. 27, 381 A.2d 849 (1977). 

The last of these situations appears applicable here. 

Two views relative to !be impact of past practices upon a memorandum of agreement have 

developed. Under the first view, it is reasoned that the only restrictions placed upon the parties are 

those contained in the written agreement. Each party continues to have the rights it customarily 

possessed and which it has not surrendered through collective bargaining. If an agreement does not 

require the continuance of existing conditions, a past practice would have no binding force regardless of 

how well established it may be. Under this view, the Respondent may not disregard the specific 

supplemental salary schedule set out in the negotiated agreement. 

The second view emphasizes past practices as part of the contract, particularly those practices 

which have come to be accepted by employees and !be employer alike, and have thus become an 

important part ofthe employment relationship. The written agreement is thought to be executed in the 

context of this working environment, and on the assumption that existing practices will remain in 

effect. Therefore, to the extent that existing practices are unchallenged during negotiations, the parties 

must be held to have adopted them and made them a part oftheir agreement. 3 Cox and Dunlop, in an 

3 The implication here that existing practices must be continued until changed by mutual consent during the 
term of the memorandum of agreement or by repudiation during negotiations, is drawn from the nature of the 
agreement itself and form the collective bargaining process. 

"It is more than doubtful that there is any general understanding among employers and unions 
as to the viability of existing practices during the term of a collective agreement. ... I venture 
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article dealing with national labor policy, urged that "a collective bargaining agreement should be 

deemed, unless a contrary intention is manifest, to carry forward for its term the major terms and 

conditions of employment, not covered by the agreement, which prevailed when the agreement was 

executed." See Cox & Dunlop, The Duty to Bargain Collectively During the Term of an Existing 

Agreement, 63 HARV.L.R.Ev., 1097,1116-17 (1950). 

The latter is the more prevalent view. Smith, Merrifield & Rothschild, Collective Bargaining 

and Labor Arbitration, p. 253 (1970). The reasoning behind this view begins with the proposition that 

the parties have not set down on paper the whole of their agreement. As was observed"[ o ]ne cannot 

reduce all the rules governing a community like an industrial plant to fifteen or even fifty pages." Cox, 

Reflections upon Labor Arbitration, 72 HARV.L.REv. 1482, 1499 (1959).4 Thus the public employee 

to guess that in many enterprises the execution of a collective agreement would be blocked if 
it were insisted that it contain a broad provision that 'all existing practices, except as modified 
by this agreement, shall be continued for the life thereof, unless changed by mutual consent.' 
And I suppose that execution would also be blocked if the converse provision were 
demanded, namely, that 'the employer shall be free to change any existing practice except as 
he is restricted by the terms ofthis agreement.' The reasons for the block would be, of course, 
the great uncertainty as to the nature and extent of the commitment, and the relentless search 
for cost-saving changes .... " Shulman, Reason, Contract and Law in Labor Relations, 68 
HARV.L.REV. 999, 1012 (1955). 

4 It is also argued that no matter how clear the language of the collective bargaining contract seems to be, it 
does not always tell the full story of the parties' intentions. Anyone familiar with collective bargaining knows 
this sort of thing does happen. And the contract itself is not usually written by people trained in semantics. It 
is hardly surprising, therefore, to find in the typical contract an "inartistic and inaccurate use of words that have 
a precise and commonly accepted meaning in law." Aaron, The Uses of the Past in Arbitration, Arbitration 
Today, Proceedings of the Eighth Annual Meeting of the National Academy of Arbitrators 6, 11 (1955). The 
language used in a contract may merely be attributable to an inexperienced or over-eager draftsman. Where 
contract terms are unspecific or vague, extrinsic evidence may be used to shed light on the mutual 
understanding of the parties. The past practices of the contracting parties are entitled to great weight in 
determining the meaning of ambiguous or doubtful contractual terms. See Hall v. Bd. of Ed~, 593 A.2d 304, 
307 (N.J. 1991). Absent any original intention with respect to this problem, the long-standingpractice should 
be controlling . 
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organization-board of education contract includes not just the written provisions stated therein but also 

the understandings and mutually accepted practices which have developed over the years. Because the 

contract is executed in the context of these understandings and practices, the negotiators must be 

presumed to be fully aware of them and to have relied upon them in striking their bargain. 

Archibald Cox not only agrees with this view but states the argument more strongly. In 

asserting that the words of the contract cannot be the exclusive source of rights and duties, he 

emphasizes the following point: 

"Within the sphere of collective bargaining, the institutional characteristics and the 
governmental nature of the collective-bargaining process demand a common law ofthe 
shop which implements and furnishes the context of the agreement. We must assume 
that intelligent negotiators acknowledged so plain a need unless they stated a contrary 
rule in plain words." See Cox & Dunlop, The Duty to Bargain Collectively During the 
Term of an Existing Agreement, 63 HARV.L.REv., 1097, 1116-17 (1950). 

This view has apparently been accepted by the U.S. Supreme Court. In United Steelworkers v. 

Warrior & Gulf Navigation Co., 363 U.S. 574, 578 (1960), the Court concluded the collective 

bargaining agreement "is more than a contract; it is a generalized code to govern a myriad of cases 

which the draftsmen cannot wholly anticipate." Mr. Justice Douglas, speaking for the majority in the 

Warrior & Gulf case, reasoned a collective bargaining agreement may encompass more than what has 

been reduced to writing so in interpreting the collective bargaining agreement, one may look for 

guidance to various sources: 

"The ... source oflaw is not confined to the express provisions of the contract, as the 
industrial common law- the practices of the industry and the shop- is equally a part of 
the collective bargaining agreement although not expressed in it." 
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See also Wyo. Val. West Educ. v. Wyo. Val. West Sch., 500 A.2d 907 (Pa. 1985). The common law of 

the workplace would include, at the very least, past practices of the parties. 

To establish a past practice it must be proved both pariies knew of the practice and have 

acquiesced in it. Evidence of mutual intent to adopt the course of conduct must be shown in order to 

sustain the practice. Five indices that assist in determining this mutual acceptance are: (1) clarity and 

consistency throughout the course of conduct; (2) longevity and repetition creating a consistentpattem 

ofbehavior; (3) acceptance of the practice by both parties; ( 4) mutuality in the inception or application 

of the practice; and ( 5) consideration of the underlying circumstances giving rise to the practice. 

Lindskog, at syl. ~ 10; R.I Court Reporters Alliance v. State, 591 A.2d 376,379-80 (R.I. 1991). 

Whether a past practice has been established, and the exact nature of such practice, is a question 

offact for the presiding officer. Lindskog, at p. 44; Unatego Non-Teachingv. PERB, 522 N.Y.S.2d 995 

(1987). In the instant matter, the record failed to establish that such a practice as claimed existed. 

Although Respondent makes much of the supposed past practice with regard to paying a Rule 10 

basketball coach an amount other than that bargained for between the parties, the record conflicts with 

regard to the question of acquiescence in that practice by the Petitioner. While a witness for 

Respondent suggested no prior objection to basketball supplemental salary increase, testimony by 

Petitioner negotiating team member Dean Baum suggested that Petitioner did not acquiesce. Rather, 

Baum's credible testimony indicated that Respondent was advised by the teachers' negotiations 

committee chair that payment of an amount inconsistent with the MOA constituted a prohibited 

practice and that the parties subsequently negotiated the matter to their mutual satisfaction. See Finding 
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of Fact No. 29. With regard to Respondent's assertion that Petitioner acquiesced in prior unilateral 

payment of an extra-contractual amount of supplemental compensation to the student council sponsor, 

evidence established that none of the Petitioner's negotiators were aware of any instance ofthis prior to 

the July 14, 2003 Board meeting at which time the Board unilaterally increased this pay without prior 

advance notice that the issue was up for consideration. See Finding of Fact No. 25, 27. Clearly, if 

Petitioner representatives were unaware of deviation from the negotiated supplemental schedule, they 

cannot be said to have waived or acquiesced in such. By their actions requesting negotiation over the 

issue in subsequent bargaining sessions, Finding of Fact No. 26, and by its filing of the instant 

prohibited practice charge, Finding of Fact No. 45, Petitioner reaffirmed its disagreement with 

Respondent's position. Respondent's "past practice" argument is without merit. 

"Whether an act or action constitutes a prohibited practice must be determined in each case 

based upon the facts and their effect on the negotiation process." Garden City Educators v. US.D. 

No. 457, 15 Kan. App. 187, 195 (1991). Supplemental pay, being a topic within the purview of 

"salaries and wages", a mandatoriliynegotiable term and condition of professional service, is itself a 

mandatory topic for negotiation. By its unilateral violation of the parties' negotiated agreement's 

supplemental pay schedule, that is, by increasing the pay for student council sponsor beyond that 

contained in the Memorandum of Agreement's salary schedule without first amending that provision 

through negotiations, or alternatively, by unilateral implementation following completion of good 

faith negotiation and statutory impasse procedures, Respondent's actions have the effect of 

circumventing the purposes for which the Act was designed, i.e., to promote stability in employer-
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labor relationships between employer school districts and teachers organizations through 

negotiations over the terms and conditions of teachers' professional employment. By its action, 

Respondent unilaterally rejected negotiated terms concerning supplemental salaries previously 

determined and memorialized by the parties in their agreement thereby undermining the negotiating 

process and the Association's role as the teachers' exclusive bargaining representative. Moreover, if 

Respondent is allowed to fill low-paying supplemental positions with non-unit members and 

subsequently increase the position's pay to an amount more than double that of the negotiated 

agreement, allowing such action to stand undermines the negotiating process and the bargaining 

representative's role. 

Under applicable law, Respondent's unilateral change to the mandatorily negotiable 

supplemental pay topic is a per se violation of its duty to negotiate in good faith. However, even 

were the law not to presume bad faith in such a unilateral violation, the record ofthis matter reveals 

independent evidence of Respondent's lack of good faith. See Findings of Fact Nos. 24-43. 

Respondent's unilateral violation of the parties' negotiated agreement's supplemental salary schedule 

constitutes a per se failure to bargain in good faith prohibited practice as defined by Kansas law. 

ill summary, where a board of education seeks to unilaterally change the terms and conditions 

of employment, either those included within a memorandum of agreement or new items not noticed 

or discussed during negotiations or included in the memorandum of agreement, the board must 

alternatively notice the changes and seek negotiation with the employees' exclusive representative, or 

provide such adequate and timely notice of the intended change as to provide the exclusive 
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representative an opportunity to request negotiations prior to implementation. A failure to do either 

constitutes a refusal to bargain in good faith and a violation ofK.S.A. 72-5430(b)(5). 

In the instant matter, Respondent's unilateral change in a mandatorily negotiable term and 

condition of employment, i.e., pay for duties under the student council supplemental contract, 

constituted a statutorily prohibited action, a refusal to bargain in good faith, violative ofK.S.A. 72-

5430(b)(5). 

ISSUE3 

Whether the complained-of actions of Employer Unified School District 241 Board 
member Larry Keller, advising at least one teacher that the teachers' negotiating team 
was not keeping rank and file members informed and advising that teachers should 
attend negotiating sessions, constituted a violation ofK.S.A. 72-5430(b)(l)? 

The petition filed in this matter asserts that a member ofRespondent' s board advised at least 

one member of the teachers' unit that their negotiating team was not keeping them well-informed 

about bargaining issues and urged teachers to attend. In doing so, the petition alleges, Respondent 

violated the Professional Negotiations Act, K.S.A. 72-5413 et seq. 

Statute provides that it is a prohibited practice for a board of education willfully to: 

"Interfere with, restrain or coerce professional employees in the exercise of rights 
granted in K.S.A. 72-5414." 

K.S.A. 72-5430(b )(1 ). 

K.S.A. 72-5414 provides that: 

"Professional employees shall have the right to form, join or assist professional 
employees' organizations, to participate in professional negotiation with boards of 
education through representatives of their own choosing for the purpose of 
establishing, maintaining, protecting or improving terms and conditions of 
professional service." 
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Commonly referred to as an "interference" charge, this section of the PNA parallels K.S.A. 

75-4333 of the Kansas Public Employer-Employee Relations Act and section 8(a)(l) of the Labor 

Management Relations Act. An interference charge "includes almost anything an employer might do 

that would tend to interfere with the statutory right to [labor union] representation." Raymond 

Goetz, The Kansas Public Employer-Employee Relations Law, 28 KANS. L. REv. 243,264 (1980). 

Information presented on this charge, from which findings could be drawn, was relatively 

limited. See Findings ofF act Nos. 30, 31. Petitioner, as advocate for its position, has the burden of 

proof by a preponderance of substantial, competent evidence. 5 Although the overall context and 

background oflabor relations between the instant parties is supportive ofPetitioner' s assertions, it is 

the finding and conclusion of the presiding officer that the evidence in this matter is not sufficient to 

sustain Petitioner's burden of proof as to this question. Although Respondent's board member's 

remarks in question may well have been made to the unit member with an intent willfully to interfere 

with the exercise of rights protected by the Act, the explanation offered by the Board member raises 

a reasonable doubt regarding the exact contents of the statement and the intent with which it was 

made. Although certain actions of Respondent are found to be violative ofK.S.A. 72-5430(b)(l), 

see, e.g., ISSUE 1, the evidence regarding ISSUE 3 is insufficient to establish that the complained of 

action violates K.S.A. 72-5430(b )(1 ). Accordingly, this portion ofPetitioner's charges is dismissed. 

s For a more detailed discussion of the standards by which a prohibited practice charge of"interference" 
is to be judged, see infra, ISSUE 6, at p. 62-
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ISSUE4 

Whether the totality of actions ofEmployer Unified School District 241 Board, e.g., 
telling Petitioner's negotiating team that the Board would not negotiate any further 
until the Board's salary offer was taken to the unit's rank and file, and, terminating 
negotiations and filing a unilateral impasse notice even though they had promised to 
meet with teachers one more time, were evidence of a refusal to negotiate in good 
faith, and constituted a violation ofK.S.A. 72-5430(b )(5)? 

The legislative parameters of the duty to bargain under the PNA are found in K.S.A. 72-

5423(a): 

"[W]hen such an [employees] organization is recognized, the board of education and 
the professional employees' organization shall enter into professional negotiations on 
request of either party at any time during the school year prior to issuance or renewal of 
the annual teacher's contracts." 

K.S.A. 72-5413(g) defines "Professional negotiation" as: 

"[M]eeting, conferring, consulting and discussing in a good faith effort by both 
parties to reach agreement with respect to the terms and conditions of professional 
service." 

The Kansas Supreme Court in Tri-County Educator's Ass 'n v. Tri-County Special Ed., 225 Kan. 781, 

783 (I 979) has interpreted this to mean: 

"Mandatorily negotiable items, when proposed by either party, must be negotiated 
in good faith by both parties." 

K.S.A. 72-5430(b)(5) makes it a prohibited practice for a board of education or its designated 

representative willfully to: 

"[R)efuse to negotiate in good faith with the representatives of recognized 
professional employees's organizations as required by K.S.A. 72-5423 and 
amendments thereto." 
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"Professional negotiations" as contemplated by the Kansas Professional Negotiations Act is 

something more than the mere meeting of the board of education with the recognized employee 

representative. The duty to negotiate or bargain in good faith is an "obligation ... to participate 

actively in the deliberations so as to indicate a present intention to find a basis for agreement .... " 

NLRB v. Montgomery Ward & Co., 133 F.2d 676, 686 (9th Cir. 1943).6 This implies both "an open 

mind and a sincere desire to reach an agreement" as well as "a sincere effort ... to reach a common 

ground." Id.;seea!soNLRBv. TruittMfg. Co.,35l U.S.l49(1956);NLRBv.HermanSausageCo., 

43 LRRM 1090 (1958). "Professional negotiations" is not simply an occasion for purely formal 

meetings between management and l<tbor, while each maintains an attitude of"take it or leave it;" it 

presupposes a desire to reach ultimate agreement and thereby enter into a memorandum of 

agreement. A board of education must do more than sit down and chat. That the finder-of-fact must 

look beyond the fact that the employer met and entered discussions with the employees' 

representative was succinctly stated inNLRB v. Big Three Industries, Inc., 497 F.2d 43,46 (5th Cir. 

1974): 

"[M]erely meeting together or simply manifesting a willingness to talk does not 
discharge the federally imposed duty to bargain. (Citations omitted). Indeed, to sit at 
a bargaining table ... or to make concessions here and there, could be the very means 
by which to conceal a purposeful strategy to make bargaining futile or fail. (citations 
omitted). 

6Where there is no Kansas case law interpreting or applying a specific section ofPNA, the decisions of the 
national Labor Relations Board ("NLRB") and of Federal courts interpreting similar provisions under the 
National Labor Relations Act ("NLRA"), 29 U.S.C. § 151 et seq. (1982), and the decisions of appellate courts 
of other states interpreting or applying similar provisions under their state's public employee relations act, 
while not controlling precedent, are persuasive authority and provide guidance in interpreting the Kansas PNA. 
Oakley Education Association v. USD 274, 72-CAE-6-1992, p. 17 (December 16, 1992). 
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"Mechanically plodding through the forms of collective bargaining, therefore, does 
not suffice, for Congress has required the parties not simply to convene, but to meet 
and negotiate in a certain frame of mind - to bargain in good faith. Negotiating 
parties are thus statutorily adjured to enter discussions with an 'open mind,' and a 
sincere purpose to find the basis of agreement. ... (citations omitted)." 

The essential element is the intent to adjust differences and to reach an acceptable common ground, 

and the basic requirement of negotiating in good faith being that the parties must negotiate with the 

view of trying to reach an agreement. Morris, The Developing Labor Law, Ch. 13, p. 559 (1989). 

Specifically, good faith requires more than the proposal of a particular provision and absolute refusal 

to even consider modifications. General Elec. Co. & lnt 'l Union of Elec., Radio & Mach. Workers, 

NLRB 192 (1964). As Justice Frankfurter explained the concept of"good faith" in his concurring 

opinion to NLRB v. Truitt Mfg. Co., 351 U.S. 149, 154-55 (1956): 

"These sections [Section S(a), (b) & (d), 29 U.S.C. § 151 (1985) of the National 
Labor Relations Act ("NLRA")] obligate the parties to make au honest effort to come 
to terms; they are required to try to reach agreement in good faith. Good faith, means 
more than merely going through the motions of negotiating; it is inconsistent with a 
predetermined resolve not to budge from an initial position. But it is not necessarily 
incompatible with stubbornness."7 

"Professional negotiations" refers to a bilateral procedure whereby the employer and the 

bargaining representative jointly attempt to establish the terms and conditions of professional 

service. The objective the Kansas legislature hoped to achieve by this process can be equated to that 

sought by the Congress in adopting the National Labor Relations Act ("NLRA") as described by the 

7 As noted in Oakley Education Association v. US. D. 27 4, 72-CAE-6-1992, p. 19 (December 16, 1992): "It 
should therefore be noted that Section 8(d) of the NLRA and K.S.A. 72-5423(a) of the PNA place upon an 
employer a similar duty to bargain with the certified representative about employee wages, hours and other 
mandatory terms and conditions of employment. The language of K.S.A. 72-5430(a)(l) & (5) is almost 
identical to the language of Section 8(a)(l) and (5) of the NLRA." Additionally, Section 8(b) prohibits similar 
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U.S. Supreme Court inH.K. Porter Co., 397 U.S. 99, 103 (1970): 

"The object of this Act [the NLRA] was ... to ensure that employers and their 
employees could work together to establish mutually satisfactory conditions. The 
basic theme of the Act was that through collective bargaining the passions, 
arguments, and struggles of prior years would be channeled into constructive, open 
discussions leading, it was hoped, to mutual agreement." 

It is this type of "give and take negotiations" over terms and conditions of employment that the 

Kansas PERB has found to be required of the public employer under PEERA. Locall357, Service 

and Maintenance Unit vs. Emporia State University, 75-CAE-6-1979, p. 3 (Feb. 18, 1980), and is 

equally required of a board of education under PNA. 

When a party has been charged with failing to bargain in good faith, the overall conduct of 

the parties throughout the course of the professional negotiations process must be considered. Duval 

County School Bd. v. Florida Public Employee Relations Comm., 353 So.2d 1244 (Fla. 1978). This 

"totality of conduct" is the standard through which the quality of negotiations is tested. NLRB v. 

Virginia Elec. &Power Co., 314 U.S. 169 (1941). 8 "Although ... state ofmindmayoccasionallybe 

revealed by declarations, ordinarily the proof must come by inference from external conduct." Cox, 

The Duty to Bargain in Good Faith, 71 HARV. L. REv. 1337, 1418 (!956). As Justice Frankfurter 

stated in his concurring opinion to NLRB v. Truitt Mfg. Co., 351 U.S. 149, 154-55 (1956): 

activities by an employee organization that are prohibited by K.S.A. 72-5430(b). 

8The 'good faith' requirement ofK.S.A. 72-5413(g) of the Professional Negotiations Act is also found in 
K.S.A. 75-4322(m) of the Public Employer-Employee Relations Act. The "totality of conduct" standard has 
been employed by the Kansas Public Employee Relations Board in considering charges ofbad faith bargaining 
under PEERA. Kansas Association of Public Employees v. State of Kansas, Adjutant General's Office, 75-
CAE-9-1990 (March 11, 1991) . 
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"A determination of good faith or want of good faith normally can rest only on an 
inference based upon more or less persuasive manifestations of another's state of 
mind. The previous relationship of the parties, antecedent events explaining behavior 
at the table, and the course of negotiations constitute the raw facts for reaching such a 
determination. The appropriate inferences to be drawn from what is often confused 
and tangled testimony about all this makes the finding of absence of good faith one 
for judgement of the Labor Board ... " 

Except in cases where conduct fails to meet the minimum obligation imposed by law or constitutes 

an outright or per se refusal to bargain, all the relevant facts of a case are studied in determining 

whether the board of education or the recognized employee organization is bargaining in good faith. 

In applying the "totality of conduct" standard, a party's conduct is examined as a whole for a 

clear indication as to whether that party has refused to meet and confer in good faith. No single 

factor is usually relied upon as conclusive evidence that the party did not genuinely try to reach 

agreement. NLRB v. Truitt Mfg. Co., 351 U.S. 149, 157 (J. Frankfurter, concurring 1956). One must 

evaluate the sincerity with which the employer undertakes negotiations by examining such factors as 

the length of time involved in negotiations, their frequency, progress toward agreement, and the 

persistence with which the employer offers opportunity for agreement.. NLRB v. Sands Mfg. Co., 91 

F.2d 721, 725 (1938). In a law review article, a noted labor law commentator provides a summary of 

the "totality of conduct" test: 

"In every case, the basic question is whether the employer acted like a man closed 
against agreement with the union. The Board can judge his subjective state of mind 
only by asking whether a normal employer, willing to agree with a labor union, 
would have followed the same course of action." 

Archibald Cox, Good Faith Bargaining, 71 HARV. L. REv. 1401, 1418-19 (1958). 

CAE-9-1990 (March 11, 1991). 
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The question of good faith involves subjective considerations that must be left to the inference-

drawing function of the finder-of-fact. NL.R.B. v. Southwestern Porcelain Steel Corp., 317 F.2d 527, 

528 (1Oth Cir. 1963). The question of whether a public employer has engaged in bad faith bargaining 

is essentially a question of fact. Since motivation is a question of fact, the presiding officer may infer 

improper motivation from either direct or circumstantial evidence. NL.R.B. v. Nueva Engineering, Inc., 

761 F.2d 961, 967 (4th Cir. 1985). An administrative agency empowered to determine whether 

\ 
statutory rights have been violated may infer within the limits of the inquiry from the proven facts such 

conclusions as reasonably may be based upon the facts proven. Republic Aviation Corp. v. NL.R.B., 

324 US 793, 800 (1944). In Radio Officers', 347 U.S. 17 (1953), (Radio Officer's), the Court stated: 

"An administrative agency with power after hearings to determine on the evidence in 
adversary proceedings whether violations of statutory commands have occurred may 
infer within the limits of the inquiry from the proven facts such conclusions as 
reasonably may be based upon the facts proven. One of the purposes which lead to the 
creation of such boards is to have decisions based upon evidential facts under the 
particular statute made by experience officials with an adequate appreciation of the 
complexities of the subject which is entrusted to their administration. (citations 
omitted). In these cases we but restate a rule familiar to the law and followed by all 
fact-finding tribunals - that it is permissible to draw on experience in factual 
inquiries." Id. at 48-49. 

A fact-finding body must have some power to decide which inferences to draw and which to reject. 

Radio Officers', supra at 50. The finder-of-fact has the power to determine whether a party's conduct at 

the bargaining table evidences a real desire to come to an agreement, drawing inferences from the 

conduct of the parties as a whole. Southwestern Porcelain, supra at p. 528 . 
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Applying the above principles to this case, an examination of the record as a whole finds a 

preponderance ofthe evidence supports Petitioner's position that Respondent failed to bargain in good 

faith. Viewed in its entirety the record reveals that Respondent's conduct in negotiations do not reflect 

a sincere desire to adjust differences and to reach an acceptable connnon ground9 

Much of the probative evidence on the intent of the Board ofEducation in regards to the 2003-

2004 negotiations with Petitioner comes through the testimony of individuals involved. Credibility 

therefore becomes a determinative factor. The credibility of a witness is generally a matter for the 

determination of the finder-of-fact. NL.R.B. v. Ogle Protection Service, Inc~, 375 F.2d 497, 500 (6th 

Cir. 1968). "It may be that the Board improperly gave what other persons would think undue credit to 

various circumstances. But it is not for [the court) ~to determine the credibility of witnesses; that is the 

function of the triers of the facts." NL.R.B. v. Aluminum Products Co., 120 F.2d 567 (7th Cir. 1941 ). 

9 The Professional Negotiations Act (PNA) does not set forth the standard of proof necessary to establish a 
prohibited practice. The Kansas Supreme Court has indicated that an examination of the federal Labor­
Management Relations Act, 29 U.S.C, 141-197, can "provide guidance" in interpreting the PNA. USD. No. 279 
v. Secretary of Kansas Dept. of Human Resources, 247 Kan. 519, 531-32 (1990). 29 U.S.C .. 160(c)provides in 
pertinent part: 

"If upon the preponderance of the testimony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is engaging in any such unfair labor practice, 
then the board shall state its findings of fact and shall issue and cause to be served on such 
person an order requiring such person to cease and desist from such unfair labor practice, and to 
take such affirmative action including reinstatement of employees with or without back pay, as 
will effectuate the policies of this subchapter." 

"[T]he mere filing of charges by an aggrieved party ... creates no presumption of unfair labor practices under the 
Act, but it is incumbent upon the one alleging violation of the Act to prove the charges by a fair preponderance of 
all the evidence." Boeing Airplane Co. v. National Labor Relations Board, 140 F.2d 4323 (lOth Cir. 1944). 
Findings of unfair labor practices must be supported by substantial evidence. Coppus Engineering Corp. v. 
National Labor Relations Board, 240 F.2d 564, 570 (1st Cir. 1957) . 
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A similar position was adopted by the Kansas Supreme Conrt in Swezey v. State Department of 

Social & Rehabilitation Services, 1 Kan.App.2d 94, 98 (1977). From the demeanor of the witnesses, 

the directness and content oftheirresponses to questions, experiences of the finder-of-fact, as well as 

from the record as a whole, the witnesses for the Petitioner generally appeared more credible than 

witnesses for the Respondent. Testimony ofPetitioner' s witnesses found more support in the record, 

including even information contained in minutes of the negotiations sessions produced and maintained 

by Respondent. Moreover, the testimony of Petitioner's witnesses generally appeared to establish 

occurrence of events inconsistent with good faith on the part of Respondent, while the testimony of 

Respondent's witnesses was largely circumscribed to more charitable characterizations of their actions 

and, in some instances, to outright denials of certain actions and events. On the record as a whole, it is 

the finding and conclusion of the presiding officer that the general characterizations and versions of 

events elicited from Petitioner's witnesses are more likely true than not. Standing alone the actions 

complained of and discussed above with regard to ISSUE 1, i.e., telling Petitioner it would negotiate 

no further unless its offer were taken to the rank -and-file for a vote, might not otherwise be sufficient 

to constitute a per se refusal to negotiate in good faith. However, when Respondent's conduct, 

generally detailed above in Findings of Fact Nos. 13-42, is viewed in its totality, it is the finding and 

conclusion of the presiding officer that Petitioner has established by a preponderance of substantial 

competent evidence that Respondent willfully refused to honor its statutory obligation to negotiate in 

good faith with regard to 2003-2004 contract talks . 
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ISSUE 5 

Whether the complained-of actions of Employer Unified School District 241 Board 
in the charges detailed above at issue 1 constitute a violation of K.S.A. 72-
5430(b)(5)? 

The Kansas Professional Negotiations Act provides that it is a prohibited practice for a board 

of education or its designated representative willfully to interfere with, restrain or coerce professional 

employees in the exercise of rights granted in K.S.A. 72-5414. K.S.A. 72-5430(b)(5). K.S.A. 72-

5414 provides that "[p ]rofessional employees shall have the right to form, join or assist professional 

employees' organizations, to participate in professional negotiation with boards of education through 

representatives of their own choosing for the purpose of establishing, maintaining, protecting or 

improving terms and conditions of service." These provisions of the PNA mirror similar provisions 

contained in the labor relations statute governing public employer/employee labor relations in 

Kansas known as "PEERA", or the Public Employer-Employee Relations Act, K.S.A. 75-4321 et 

seq. In a "comprehensive article examining the nature and operation ofPEERA", State v. Public 

Employees Relations Bd., 894 P.2d 777, 782, 257 Kan. 275 (1995), the article's author, Raymond 

Goetz, observed that the "interference" provision ofPEERA: 

"really is a 'catchall' because of its broad general language. By its terms, it includes 
almost anything an employer might do that would tend to interfere with the statutory 
right to represent[t]ation. The remaining ... employer prohibited practices enumerated 
in [the Act] constitute specific applications of the sweeping prohibition against 
interference in [K.S.A.]75-4333(b)(l)." 

Raymond Goetz, The Kansas Public Employer-Employee Relations Law, 28 KAN. L. REv. 243, 264 

(1980). Thus, Goetz concluded that "[a]ny conduct which would violate [K.S.A. 75-4333(b)] (2) 
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through (8) would also violate [K.S.A. 75-4333(b)] (1)." Id. Such reasoning is equally applicable to 

the prohibited practices set forth in the framework of the Professional Negotiations Act, that is, conduct 

which would violate K.S.A. 72-5430(b )(2) through (8) also constitute a violation of K.S.A. 72-

5430(b)(l). The presiding officer concludes that Respondent's violations ofK.S.A. 72-5430(b)(5), 

detailed above at ISSUES 2 and 4, are a violation ofK.S.A. 72-5430(b )(! ). 

ISSUE6 

Whether the complained-of actions ofEmployer Unified School District 241 Board, 
by having Superintendent Scher ling ask negotiators to sign a joint notice of impasse, 
constituted a violation ofK.S.A. 72-5430(b)(l)? 

As indicated above at ISSUE 3, Kansas law provides that it is a prohibited practice for a 

board of education willfully to: 

"Interfere with, restrain or coerce professional employees in the exercise of rights 
granted in K.S.A. 72-5414." 

K.S.A. 72-5430(b)(1). 

K.S.A. 72-5414 provides that: 

"Professional employees shall have the right to form, join or assist professional 
employees' organizations, to participate in professional negotiation with boards of 
education through representatives of their own choosing for the purpose of 
establishing, maintaining, protecting or improving terms and conditions of 
professional service." 

K.S.A. 72-5430(b )(1) sets out what is commonly referred to as an "interference" charge. An 

interference charge "includes almost anything an employer might do that would tend to interfere with 
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the statutory right to [labor union] representation." Raymond Goetz, The Kansas Public Employer-

Employee Relations Law, 28 KANS. L. REV. 243, 264 (1980). 

This section of the PNA parallels K.S.A. 75-4333 of the Kansas Public Employer-Employee 

Relations Act and section 8(a)(1) of the Labor Management Relations Act. In light of the close 

parallel between these sections of the Professional Negotiations Act and the NLRA, it is appropriate 

to examine federal interpretations of the NLRA, where those decisions are consistent with the 

purposes of the Kansas Professional Negotiations Act. Of course, where the legislature has modified 

the Act, or otherwise departed from the NLRA's statutory scheme, it can be inferred that the 

legislature intended a different result, and, with respect to those areas where the Professional 

Negotiations Act differs from the NLRA federal authority may be oflimited value. 

As the Kansas Supreme Court stated in National Education Association v. Board of 

Education, 212 Kan. 741, 749 (1973): 

"In reaching this conclusion we recognize the differences, noted by the court below, 
between collective negotiations by public employees and 'collective bargaining' as it 
is established in the private sector, in particular by the National Labor Relations Act. 
Because of such differences federal decisions cannot be regarded as controlling 
precedent, although some may have value in areas where the language and 
philosophy of the acts are analogous. See K.S.A. 1972 Supp. 75-4333(c), expressing 
this policy with respect the Public Employer-Employee Relations Act." 

K.S.A. 72-5430(b) sets forth eight categories of conduct which, if undertaken by the board of 

education or its representative, constitute a prohibited practice and evidence of bad faith in 

professional negotiations. However, such conduct is to be considered a prohibited practice only if 
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engaged in "willfully." The Professional Negotiations Act unfortunately does not define "willfol." 

One must look to other sources for its meaning. 

Black's Law Dictionary, 5th ed., provides the following definitions of the word "willful": 

"An act or omission is 'willfully' done, if done voluntarily and 
intentionally and with the specific intent to do something the law 
forbids, or with the intent to do something the law forbids, or with the 
specific intent to fail to do something the law requires to be done; that 
is to say, with bad purpose either to disobey or to disregard the law. 

Premeditated; malicious; done with evil intent, or with a bad motive 
or purpose, or with indifference to the natural consequences; 
unlawful; without legal justification." 

In Weinzirl v. Wells Group, Inc., 234 Kan. 1016 (1984), the Kansas Supreme Court defined the term 

"willful act" as it appears in the Kansas Wage Payment Law, K.S.A. 44-313 et seq., as an act 

"indicating a design, purpose, or intent on the part of a person to do wrong or to cause an injury to 

another." 

As written, K.S.A. 72-5430(b) indicates a legislative intent to impose a requirement of some 

blameworthiness. This interpretation finds support in the fact that K.S.A. 72-5430(b) is patterned 

after section 158( a) ofthe federal Labor Management Relations Act which does not contain the word 

"willfully," and which has been interpreted as not requiring specific intent. See NL.R.B. v. Burnup 

Sims, Inc., 379 U.S. 21 (1964). Accordingly, it would appear that the Kansas legislature added the 

word "willfully" to require that proof of a prohibited practice under the Kansas Professional 

Negotiations Act involve the showing of intent to do wrong, e.g., intent to do something the law 
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forbids or to do something with a bad motive, such as anti-union animus, or with indifference to the 

natural consequences of one's actions. 

The question of whether action is taken in interference with activities protected by K.S.A. 72-

5414 is essentially a question offact. Since motivation is a question of fact, the Secretary of Human 

Resources may infer intent from either direct or circumstantial evidence. In Radio Officers' Union v. 

N.L.R.B, 347 U.S. 17 (1953), the Court stated: 

!d. at 48-49. 

"An administrative agency with power after hearings to determine on 
the evidence in adversary proceedings whether violations of statutory 
commands have occurred may infer within the limits of the inquiry 
from the proven facts such conclusions as reasonably may be based 
upon the facts proven. One of the purposes which lead to the creation 
of such boards is to have decisions based upon evidential facts under 
the particular statute made by experience officials with an adequate 
appreciation of the complexities of the subject which is entrusted to 
their administration. (citations omitted). Jn these cases we but restate 
a rule familiar to the law and followed by all fact-finding tribunals­
that it is permissible to draw on experience in factual inquiries." 

Interference and coercion are "subtle things" requiring "a high degree of introspective 
' 

perception," Radio Officers', supra at 51, such that actual interference or coercion need not be 

proved but that a tendency is sufficient, and such tendency is sufficiently established if its existence 

may reasonably be inferred from the character ofthe alleged prohibited activity. A fact-finding body 

must have some power to decide which inferences to draw and which to reject. Radio Officers', 

supra at 50 . 
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To determine whether the board of education's conduct interferes with, coerces or restrains 

professional employees in the exercise of rights protected by the Act, several inquiries must be made: 

l. Are the professional employees engaged in protected activities as set 
forth in the Act? 

2. Is there a reasonable probability that the employer's conduct will have 
an interfering, restraining or coercive effect on the professional 
employees? 

3. To what extent must the employer's legitimate business motives be 
taken into account? 

Louisburg Teachers' Association v. Unified School District No. 416, Louisburg, Kansas, 72-CAE-1-

1991 (November 29, 1991) 

Under K.S.A. 72-5414, professional employees have the right to "form, join or assist 

professional employee organizations, to participate in professional negotiations with the boards of 

education through representatives of their own choosing for the purpose of establishing, maintaining 

or improving terms and conditions of professional service". When the board of education's conduct 

infringes on these protected activities it can be said that there is interference with, coercion or 

restraint of employees in the exercise of statutorily-protected rights. See American Ship Building 

Co. v. NLRB, 380 U.S. 300, 308 (1965). 

The initial inquiry then is whether Petitioner negotiators to whom Superintendent Scherling 

proposed to join in the impasse declaration were engaged in a protected professional employee 

activity? If not, the inquiry need go no farther. If they were engaged in protected activity, then it 

must be determined whether it was reasonably probable that the employer's conduct would have an 
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interfering, restraining or coercive effect on those involved or on other members of the professional 

employees' bargaining unit. 

With regard to this initial inquiry, the record makes clear that the Petitioner negotiators 

sought out to join in Respondent's impasse declaration were engaged in the very sorts of activities 

sought to be protected from interference, restraint and coercion by the Act. Petitioner's negotiators 

were "assist(ing] professional employee organizations, to participate in professional negotiations 

with the boards of education", "for the purpose of establishing, maintaining or improving terms and 

conditions of professional service" and thus were engaged in expressly delineated protected 

activities. See generally, Findings of Fact Nos. 35-43. 

The second inquiry under the framework for analysis set forth above is whether "there [is] a 

reasonable probability that the employer's conduct will have an interfering, restraining or coercive 

effect on the professional employees". Supra, p. 65. Again, based upon a thorough review of the 

record, it appears clear that Superintendent Scherling's actions, her persistent attempts to secure for 

Respondent's impasse declaration the acquiescence and participation of three different teacher 

negotiators through not less than four separate requests, would have as their natural consequence a 

"chilling effect", upon not only the affected negotiators, but also upon any other unit member( s) who 

became aware of Scherling's action. By seeking participation and acquiescence in Respondent's 

impasse declaration through the signature of any of several teacher negotiators, in spite of the 

Board's knowledge that such would preclude a planned prohibited practice filing, would place 

tremendous pressure on those individuals, tending to discourage them in their efforts as 
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representatives of bargaining unit interests. From an objective viewpoint, there is a reasonable 

probability that the employer's conduct in question would have an interfering, restraining or coercive 

effect on the employer's professional employees as to their exercise of rights secured by the Act. See 

generally, Findings of Fact No. 35-43. 

As to the third inquiry, merely proffering a legitimate reason for the questioned action is not, in 

itself, sufficient. The reason must be bona fide and not pretextual. If the proffered reason is a mere 

litigation figment or was not relied upon, then the reason is pretextual. F. O.P. Lodge #4 v. City of 

Kansas City, Kansas, Case No. 75-CAE-4-1991, p. 27 (Nov. 15, 1991). It appears to the presiding 

officer that the reasons proffered during the hearing on this matter by Superintendent Scher ling were 

not in fact bona fide and were merely pretextual. Scherling' s proffered reasons that she extended the 

"opportunity" to join in the impasse as a "courtesy'' and to make the teachers organization aware of 

Respondent's intent were contradicted and called seriously into question by her acknowledgment that 

she could have informed the teachers simply by advising that the Respondent did in fact plan to seek 

unilateral impasse. Finding of Fact No. 40. Further, the presiding officer infers from the persistence 

with which Scherling sought the three negotiators' signatures, one of them on two separate occasions, 

Findings of Fact Nos. 38, 40-42, that this explanation does not reflect the true motive for her actions. 

The presiding officer concludes that, by having Superintendent Scherling seek the signatures of 

teacher negotiators on a notice of impasse, Respondent violated K.S.A. 72-5430(b )(1 ). Based upon 

his review of all the evidence, the presiding officer finds and concludes that Respondent willfully, 
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that is with intent to do something the law forbids, interfered with, restrained or coerced professional 

employees in the exercise of rights granted in K.S.A. 72-5414. 

CONCLUSION 

The underlying purpose of the Professional Negotiations Act is to encourage good 

relationships between a board of education and its professional employees. Liberal - NEA v. Bd. of 

Education, 211. Kan. 219,232, 505 P. 2d 651 (1973). The goal of the PNA law has always been to 

create a favorable climate in which a healthy and stable bargaining process can be established and 

maintained. Free and open discussion by all parties to the collective-bargaining process affords the best 

chance for successful conclusion of negotiations and creates the most favorable climate for successful 

bargaining. Employees ought to be fully informed as to all issues relevant to collective bargaining 

negotiations and the parties' positions as to those issues. 

A board of education has a fundamental right to communicate with professional employees in a 

non-coercive manner during collective-bargaining negotiations as to its proposals and the course of 

negotiations. The board is not required to watch passively and rely upon the certified representative to 

accurately and fairly present both sides of the issues to the bargaining unit membership. A board which 

communicates without threat of reprisal or force or promise of benefit does not per se violate the 

requirement of good faith bargaining . 
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In the instant matter, however, careful consideration of the record and of the parties' arguments 

persuades the trier-of-fact that Respondent violated the Professional Negotiations Act as detailed above. 

It is the hope of the presiding officer that the information contained in this order will provide guidance 

to the parties in the development and maintenance of a successful bargaining relationship consistent 

with the legislative intent demonstrated in adopting the Professional Negotiations Act. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED thatastoiSSUES 1 

and 6, the Respondent is found to have committed prohibited practices as set forth in K.S.A. 72-

5430(b )(1) for the reasons set forth above. Respondent shall cease and desist activities prohibited by 

K.S.A. 72-5430(b )(1 ). 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to ISSUES 2, 4 

and 5, the Respondent is found to have committed prohibited practices as set forth in K.S.A. 72-

5430(b )(5) for the reasons set forth above. Respondent shall cease and desist refusing to negotiate in 

good faith mandatorily negotiable terms and conditions of professional service. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to ISSUE 3, the 

evidence of record is insufficient upon which to conclude that the alleged actions constitute a prohibited 

practice and same is hereby dismissed. 

IT IS FURTHER ORDERED that Respondent shall return to the bargaining table and 

negotiate in good faith with Petitioner concerning the matters properly before them . 
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IT IS FURTHER ORDERED that Respondent shall, for a period of not less than 30 

school days, post a copy of this order in a conspicuous location in all facilities operated by 

Respondent where members of the professional employees' association are employed. 

IT IS SO ORDERED. 

DATED this 12th day of October, 2005. 

Office of Labor Relations 
427 SW Topeka Blvd. 
Topeka, Kansas 66612 
(785) 368-6224 
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NOTICE OF RIGHT TO REVIEW 

This is an initial order of a presiding officer. It will become a final order fifteen (15) days 

from the date of service, plus 3 days for mailing, unless a petition for review pursuant to K.S.A. 

77-527(2)(b) is filed within that time with A.J. Katich, Chief Counsel, 427 SW Topeka Blvd., 

Topeka, Kansas 66612. 

CERTIFICATE OF MAILING 

I, Sharon L. Tunstall, Office Manager, for the Office of Labor Relations of the Kansas 

·p (} 
Department of Labor, hereby certify that on the jLJ day of c.;t;;p;~ ,2005, a 

true and correct copy of the above and foregoing Initial Order was served upon each of the parties to 

this action through their attorneys of record in accordance with K.S.A. 77-531 by depositing a copy 

in the U.S. Mail, first class, postage prepaid, addressed to: 

Gene F. Anderson, Attorney at Law 
Wallace County Teachers Association 
ANDERSON & WICHMAN 
1400 Main- P 0 Box 1700 
Hays, KS 67601 

David C. Cunningham, Attorney at Law 
USD 241- Sharon Springs, KS 
c/oKASB 
1420 SW Arrowhead Rd. 
Topeka, KS 66604-4024 

~~J!;.,;t~· 
Sharon Tunstall, Office Administrator 
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